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fn1 pernetual in'juhct isn to ;TVF'St;r"a in  the promoter

aNE more - floor on the existiag bui] inas or fr')m malking

any st;f‘uctural' chances in ti su1t pi‘dpert,y. The suit
; k '_,i'h'as been contested: by the ':*a--;"enr’:;n‘té bv cla iminc r._igh‘t
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were’ nu‘t in 'possession of their respéctive flrts m Anril ‘

1986 or: there about Thercaftor, further lend from ihe
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. further scheme as per its order dated 31-3—86h
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Meanwhile, ‘defendants 3 4 c[d 5 ret1r0~ Fron

nefendcnt No.q,Vitthal hula/ %ied The rirh s ond

S

1iabiliﬁ¢53f Fenﬂ;nt (0.3 were taken Aaver Ly ¢ endemt

;no.z dnd he started his cvn:truction bu51ners under the

,’«.e PR

t}néme and sfsde as ﬂefendent &o l ThvuqH the nlzintiffs

“have claimed tﬁat defehdant,ﬁo.ljis'a,partnership_firm,

it is not‘diSpﬁfed-ihat'if?j; a'praprietofy firm,

Admitiedly, ﬂefendﬁnt ﬂn.Q -onstricted Aws mare buildinos ) : .gfﬂ

? | oy aul‘nrit\/ /g
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as per the scheme sanctioneg he comoeton1

of ,bY 1t* Ordrrrdﬂted °l-3-86__\dmiftrd1y the butlder - {'{ ¢ %
o promoter had agreed that thw flat nurcstvrf KE fwrm \ § 7
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. co—opérative hﬁusing society. Admiticdly the flet Vﬁiﬁ
A
: phrchaserd had_peid-qharges for farmation af cor=nmerstive

on ?7-8-89 (i e, tHe plaintiif)
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<, B Defens-nts 1 to 7 in snite opr]?inti‘fsrenuwst
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.,flﬁtter’dated‘27;lo-89 and s::vice »f notice d-tcd

o e e e Aot A
L Eaewe

26-1-90, 'did not execute deet of conveyance HF the,
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.buildings and the land in fav-ur »f the -~} jhtire, ”rnco,

this suit for man? tory injun-tion, "mittedly in lsverker,

1090, defendant iin,2 visited t' a2 s'opand twok t'e meraures

o T A ————

—ent and inspection for construetisn of sd2itisna) strectvre

S

an the butldings 27 the mc=kers 17 the nlaintief,
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\t‘e prapried c~nsfru-
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4.' According to the plaintiff's crue

ction of defendants 2 was.changing »r md*fying the sarlier
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‘'nlan sanctioned by the Pune Nunicinal C ﬁ"‘ti1n Far whtrk
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. i " o Co _-'-X: ¢heconsagtanfthe flat r;grcf-~ sers e _'}(-‘ ety taken ’["le

osad constructlon is 1nc3ntr~\pnf10n ﬁf the nxdv1sivns

,\§
harashtra Ownn s’ip of Flut Act, The suit was va)ued
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5 —*TAvfﬁfseach relief at hs 300/- with cwntention thd

the -
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| . orgebre o sifumn- afufan 109'1
£n1 low__ing legal- p]_e_a s :-.

.

: ‘m:f?ﬁ?f'ffbrmation of the plaintiff's society fs illegal as

the7bu11der prémyter~wasahot-a party, BPSi*e$ifhe members
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have fermed society in. respect of the suit lapd inclus

Iof axea of 2000 sq mtrs.-which was chlusively rnvnrved
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{naid theré: | Arévrﬂing 17 defcﬂﬂanis T in 0 te cuit
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{te cuit’ is A\

defendant No,3 is dissolved, ilence, IR

I hem,

ccainst
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_p]ﬁintifffs claim aboyt ! 2ir ric't ‘o ¢ 1 c-onveyance
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alwmays re~dy end willing 1) execute the derd of

cinveyance, According to them, the < efent nts hove
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registered the nome Arch-ne Carman_ {rusine Hac totv | ad
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have 2pened.®  hank acervnt and Ademsited she chireen
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_received for rvecistration »7 the s>ejety in the <oid aceoun
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sncy canadt be exscuted 1411 the envire scheme 2 f defentan’
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ion, According to defendints 1 to 3, they have richt f7
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~terrage$;of the.alrrady-cﬂnstructed'boilﬂings. 
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' Co E o e
.~ each 'building, Defendant 5,2 was c ntemplating such chone’

in the bye lrws, lience, he had made aravisions .in +he PCC

.desicns to biar the weight of oane additional floor, Desidr

fact and as per Clause=16 of the rcreement, *he r#ﬁgh“fﬁ’

mﬁ ﬂﬂ'{dl Qﬁ!“\-'iu e e

T Defendanis X to 3 coniended thot éftor_theacvnstrubi'
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the flat purchssers were given specific knvrledge ab-ut th:
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construction of additionag f]wor wee ¥ Y

_ orojcct 15.Y9t incomplf*e hd;as_par the municipal

40

lﬁcﬁnstfuc{ »e additional

s ) to 3

Fred

'z ted 9-3r84 becnuse_somﬁ

~:eqervation Wdo cwncelieﬁ by'tne Com"is Loner of

K

L -“une :unzcipal Corpor?tion and the balance F.S.T,

was made avallable to the;i}‘ tdants. The defendants.

;7;A‘of the;ﬁéharéshtra.Qvnerﬁhip af _g;

i Flat &ct thev Have rlghi’i»_¢5§$ﬁructaone additional

*{:flaor on each bvll*inc an¢ the members ~f the.

‘Vdplaintiff hgve nq,;ight 15 obstruct them, 5 .

8. °~ OJefendents 6 and 7 » Gé'fil@d, Sitten stotemont v
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Exh,37 which ls elmost ideanal | *t e .\rrié en.s 1:1 e:rmt;
of’ﬁef;ngan:s i~to 3. iIh,ad“‘ion sliey h%yﬂgsﬁqfen;ég tha
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southeva-side”which was recerved o g by 100 cnnt!a g n*t

ol]auted by them :3 thé ﬁ& OHuuntﬁ 1l ta- ﬁ, ot the s&m

‘.V-kx

Le‘;)nveyné in fgvﬂbr )‘jtho n!é‘ntiff ! is fllrgé‘ .4




-

-1 O-»

1, dhether the- fﬁrmatiﬁn of the nlzintiff swciG{y

| is illegal?, ;. In- thp negative,
lb.‘ﬁhpther the suit is meintainable «ithaut irinino
‘e fl 't purchacet )

?.‘ oco ooo\ In the Offll ‘Iative.'

2, -fhciker the suit is nronerly.va)ued g rhether
. Droper, cvurt fee is naid &hexean?. SO

..,f}f.}.‘ In th vf‘lrmofiQG.

;3. uhetﬁr this caux& h>\ pecuninTy. and cvbijoct=vise
jurisdic 1 n to cond.ct this suit in t liah1.»f
;cction? of the h arashtra Ownership of Flats:

Act? _ : , )
;;.?_ In Tho fi:mé*lv
. . ‘ .
 4. hother HAafrnonte boand 2 oayd ]«nﬂ]’)w P ies o
whether thie sult is :aintéineble 760 fnsl then, 4
| Defenda '

wnt N:.lnis4ﬁé2355ury party, . Suit
Frfableé  a1n¢t dcfcn ‘nL no.u-,

o

5; hoether the defen4an\s have’r%cht to ccrry .
additional canstrucilon of: fla1s abyveé - -the s uit
}:buildanq? i

ewe ng' In The negative.
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6. *Jhether the efrndﬂnxs C‘ﬂ p?S*nﬁne the execulinn

, .~ of conveyapce, in faviur of the plainnff'c sacicty -

R 1111 they cwmplfte 1He €ons struct ion »f ~~'111>na1
flats? _ el sl

In’ the hegaiive.

: lhe suit is decreeﬂ with 6ag 15
* - any #to Tare horeby Alrcc“'te'i bv"&:‘“«
. maddatory injunction to execute B
deed of crnveyance of the tuildines
lind excluding the 1= nd under
reservat i n in. favavr of the pl- intiff
saciety, 2 he exnenses; fo1 registrition

<1 he auit5§

2f the QJ(ipfy shall bhe m " - fyom the o

..amount titen by defea Tt co.3 from the :

SN EE ' . flat purciasens and in case the funds ~ve 5
: . short the plaint iff "'1111 } ec ri{‘|141] T ae K ‘*:

g 4

; i gexpenses,
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with the hveild

’~‘the flatf puichasérs« a éntére'd{ 1‘ri~t<'>,fa_greemnt

'“pr)moier, the soci tv c

?n br regictgud becnrtingly

r*'x"’r\c‘f {ons we.e ﬂissued tn i..r Uy, .'l"‘-qr_:,iesn SR
'@»“”ﬁ':' '

.;'folf*rvas+r<fiﬁn af *Ho s"c10tv ,_cci(rs u/ey 0 L the
.. N i! ) - :V‘ . . ,-*'.-‘3\):

R Vahar‘ Htra Ounership of f1 ttArt 1hero {'s st atory

T

Cho en=mpenstiver

:50b110“110n an the orﬁmaber builder 10 register

i um numher of merh s enter inta

;'sw:iefy as” soon as ! ekmin
SevensiIa

:'-‘J"acre'em@nts Thus as per ‘rhe ra ‘ti') lai" favn in ___}_

“Shith V/s lhe Stafe of F¢hﬁr shfr;, JOFJ,

ar sund ; Theref are,

Iefy on any

RN CIN

tea ?7-10~89Z'1ho %Qck

S

f the S“:C‘ie‘t\jj is at exh,56
. S S 3,

‘jpiaintifffsﬁcinfy.is

¢ B

’S’)Ci'é’ty-’.be‘iﬂg s lean) entily, 1t can

" sue in its own name and the members a7 thr encirty 736 n st :
L onfcessiry parties, rence, $aosue Wogl 10 S oretoc syt ina )y,
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<14, ','In ‘He wri*fen s‘*‘ cvwrnt}éyah_}eéfhns’ fiﬁ:"-“e'“"‘ ,,,r, t;»

sva)urtion 3f the suit ond it =28 contended t!wt.!heeauitgfg‘

v i . . ‘ . - -" e ) o o R {* .
suscentible to Eonetary valved i‘:r‘ l( ravd sy agate Npg LV

H

.- a

: liwnttk&r a8 rx_c ﬂy *clied on. IL!]:§~1\5:;Q u':’u..'"u\;}:»

. <12 af the ﬁwnershiplfl?ts Ac :
suit cauld not be said tabe an’ﬁrd!,nary ’suiﬁ
- for specific.nerformance of 2 contract.o: isele;
relief which: the*p;ein¥ifﬁx¢&s cJaimxng f93
~enforcement of“these ™bligstions. was noti s -
“suscentible of ™mnetary valvetion 2nd iT'v“s mof
otherwise-provi-ed by the Bombzy Churt Fers Act
_also WHere‘are the suit v lued by the plaintiff
“under sect fon é(iv)(j) Sambnv Comt Fers At 'is

relief ‘which the pls u}ttf 7 0
% cnt. of thuse oblioatians.” &Nt
vzcgp&ihle:f monctafy valuation andg.t 15 nﬂt

, (xi) Egh ¢ Have sai'i ear‘ ier the ert‘
:Fees Act could nwt orovi*e 4n any suit ta carpey'fhe
bligations of such 4 Act,
1Herefore, “the 'suit valued by the ol’1n+1ff if,urapenl
anued unﬂer—cec*ianr (1) - the mebay Cwurt Fees:
C'k. R : e .

‘he subject-matie’
the performance nf statut i

ff who'is asling,; :si tance af tpe caurt s crmpel‘ihef
promoter-io perferm his st ' b

”159 qﬁ&ioatiqns prﬁvided;
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by thf statute being: 1!Cépahle of m)nufujy
valuation and there behng na. prqv1einn in the
Court Fees Act £or such a suit the proviston of
6. <of .the’ C)urt Fees Act @ are stiracted,
re applicable to this suit, As the
Caurt Fees peid relying on the pravisinns, - he
valuation=of ‘this suit is puite proper and the
plaint will have to be accepted ind the cuft will
have to be . procppﬂed;w ith as the valuation of the -
Jaint is proper, lher«fore, t he anpeal is =11oved,
he order of the learneditrial. Judte is aet zside,
LIt is.directed that:.the'pl intiff.will swear the
“plaint within 15 days from “the time when the wirit
- nf ‘t"‘xis Court *‘rg,c"le'-' "He Ci't,y Civil Cwu:rt Combayh

L

A ‘A;D é_shpﬁ'nde £, ihe defendints

jifairly admitted"thif”leoal position, Honre I answer

is sue no, 2 in the affirm,~.ve

This caurt in vien nf oec+;on 7(2) of fHe !“**rﬁshtra*3111~°H

T

S,V,anetker

1rhtly re ied ‘on ratio in Kalnita Enrlﬁve So=npeantive

g

: ?Hqu 1nq aoc;etv L%d V/s hwran Buildcrs (P)LY d 1GR6A

nb,L,J, !]Q, In this case al1s0 in the light of cimilar

= facts similar sbjections virre raised but tHey were

dispeled in following worss

[y
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M1 refuse to accept this interpretation olaced by
“ the learned advac tes on the scone f Sb!a-‘iCCﬁi')ﬂa
(1) and (2) of scction 7 »f the chi*“ip Flats Act,
I refuse ts acceot that cont:av.ntion of Sectisn 7(1)'
though givine rise to a c-use ¢ar civil action), ’
cannst be rade the subjretema-ter of a sult mure!y

4
R T c‘m?.,awn ian: is f

I o g b
o

St i o

hecruse st some later stice
corpleted #n¢ rerfoctzd, tie L ooi-) ture v e d «-*r
.., Temedy un-~cor ‘~C‘i?n':( ) Soertion 7(1) !*ﬂw'er an oo
T oablicrtion unn coeramater ot s Do o sartealat ety

1t bestovs upn 1?}5 flat s«narc a X';"" t 41 e '”*‘t' e

a nrohibited ot 1s ns€>2unc.~;f dury . is by chad i
o couselof action cutamatically rgoruves 2 ‘Hc nzttyw
.. affected thereby tv mf:rce ‘114 rtg:ht" :

I'dﬁvﬂﬁ*‘QQQ-h)Hlfhiﬁ‘ﬁrQrﬁﬂnt £ n
e murmicee nf nrnvgntd N 0OT.
from resarting t3 & civu CEIE :
h‘.s a rued ta ..irr., .

S

o .

A
?'«:
ik

,‘*S’-mc ‘_cpct*an 7(2)amﬂier 19 Mmp 1etod-struct ures
any’ art to'zfdr'*',‘urt‘wer contravention even after
the possession is uiven can be p evented H\ g
fixinc a suit in the Civil u')urt" '

against pmprtetory firm but "len the prmrietor 1mse1f}}, is -
N N yat mumwd‘“ma?_?ck

;ﬁ_?med as a partyv, it is unnecess wymﬁ'ﬂ’%{‘n He firm as well,

e
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Trus though the suit is maintainable nonﬁnsf_fr{onﬁvnt

o . ) o % . . . . L
‘no,1l, defendunt No,l is unnecessary narty, »

21, Aamfttﬁgiy; defenﬁ:qk 46;3 wq§ & nortperetip Cire

S wrich is 'd'itésol\)ed, a'nd-’c!:é toht —»nd llphi‘i‘t\, ~f defendant

No,3 are taken aver hy de‘*ndant No 2 “tnceb:

'1. N

1ot is answéred’%chvrﬂinlea

In the written sted ¢ nrnt defen ents ) to ko

 ;aﬁmitt¢d statQtOIV liébilify to‘exeCute the o erd i{f

cnveyance in favour of the plainliff s-sciety, Learned

o i ) ' : : . . . . ‘
o “advocate Fp, AJA, Ueshrande 2180 contended 1Rt the

frndants are ready to exs;ﬁﬁéVthe:iend7df cmveyance,

- =

lowever, 1t was contended “hat the convevance canat be

Wy
a

executed until the whole seneme of defendant ) to 3 is

- compléte and secondly it i: contended thit there can:ot
‘'be execution of deed § cnveyance in resnect »f the land
ot 2000 5q,m£rs which wos - ~served fH1r shornine centre,

-
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Learned advicate 5,V Kadetkar foirly adrmitted that the land
reserved for shopnino centre cannot Le C)nreyed.in‘fey)urwéf

plaint i f unless the reservition wes Jifted, The fact that. . 8
- s*peing AT

o - -
3 nd : : . . s £y
the 1504 of 2000 sr.mtrs,wrs roiered fn tralselae nat g

Nl

disputed, lence, tho ~uestian for =y consirferation -

hr:A
iy, the defendent can p1 tpone. the exceut law
DY o

vour oz tHe~plaint4‘t society till 1t ey’c

: : s , independant 53
- ouf 3441tlonal constructlan of torrace.‘lh1c“ 15/1¢sue No. & :

. ey

*

and_if,yes, whether the execution >f cinveyrnce con e pist-

i
. i
. 1; ’ E,

5_"ﬁromoter to convey tltle, etc, 5nd exrcute )
d_cuments, according to rarcementse - ) A

. A‘oromotervfhall take a1l necessary steps S !
“.t2 complete his title and convey, tos the R !

L “whn take flats, which

" is registercd eithor a co~aperotive u*FietY o}
.as a ¢wmpany 23 ofarasaid Hr 4y an a<nciation o

of flot-tal ers (~r apnrf"ent-vvnrrs) Wiz richt

titlennd intcrsst 17 the Jand P JETES Wmmﬁaﬁﬂ 'ﬁ:‘

‘orgdndsation »f ners



execute a1l relevent drcuments yherefor in
accordance with the. s greement exocuted unter
fnr the rxrruilon

cection 4 and if no pariod
of. the-Cﬂnveyance {s cgreed updn, ne shwill
. execute the comveyanct “within the 0res rrwheA
- neriod and also deliver all dvcumeni of
: the' prﬁe1Ty'u11ch moy he

1t1e,rolafing to
in His nosqession AT wO\er

223, -ﬂNo 5p0c1fic pcriod Wi ptescrlbed in.J

"7between developer and fl uurchﬁsérg.ﬂénce, {he coanveyance
g e

e period=mﬁ

;w111 hrve to be executed watnin th

p "of Flat- Yuleq ‘f

by ru}e 9 of the Bombay anr*shi

1t reads as follqgs :

“Period fbr conveya ce of: titlo of- nrdmox

10rqaniqafion of flpt—nnrchccprc oy
the 1 it le of

Tf no period for: canaoyinc

‘40 the quﬁnlcation ni the fli Aenur ot

upon, the pramoter shzll { ,ub3<rt 2 his right t

dispase of the remaining flatsy if any) excevte. *Hn

~the conveyance;within faur. mdniha from the dite oh

) vwhich the co—operrt1vo:f)r1(t\ 239 the commany is

. -“recistored or,-as the case may Pe, {1he wfsoci -tion
R  of the flat-takers is duly cqnstxfutad When a o ,
romoter has. submwtted nis property 19 the pfﬁvi¢13n5

of the Mawarashtra Ap~rtment Ormership Act, 1970 Ty

) *ctxan ) rcquircﬁ

',rxecutino ‘the registaring @ ’cl
_Ey section, 2 oﬁ bhé{%ct, and N2
ki de-o e_r zﬁmv

a ﬁrbment to each ap*rtm€n =

‘*Qmu*er
, TS \« lﬁ?ﬁ?sg-v ( rd

iy ——

pr amoter shall cxecu1\ the conV(ygnce DR
£ each ape riment-ta Voz Wl\hlﬁ 17

= apartment. in. favour %
e ' . months from I ke de +e the aﬁ"lt"on*“klhkl yog entoy e
on of his anariment '

into pO‘SeSal
24, Thus the dcfen%ants'ﬂvre baund iw cxecuntl A e ~f
'in,fa&qur ~f -the Slatat if1 e icty AN Aar hefae

L ""! "_.' bt .
The le? rned a »-.%I\?'S(;;'a'{ RN 5 S-,V',}'lé-.; netker Ahere fore,

conveyance

27-2-9C.
e /c fram bu e,

aycrad that os held in’Vcipﬁﬁavﬁncldpe

WP~ #1

--m._‘_,..;,w..,. “
. T
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19086 Mh, 1.2, 110 itwes statutary stlicaiion of 1he mefendrnt’

D D i s G S T D P S s oo S s W g

to execute the d ced of crndy-nce in “-vorr of tha “1‘ ntél £’
and if the defend nts wore not perfovaing thedr statutagy )

Ky
<

OlliF tian i ety Jnteaction coa fe ot oate! U el

. them 12 porform tre stetttory P 1ic @ ion, Lo ergued th

- [y

S

R g

case 1t is hicld tlat the mofendents love richt 2 carxving:
o L . . ) N

At 2d4itional cwnstructinn, <til) the nzsfpt;jq 6 ;;‘af:

- R .

4

zthe
ﬁ A candition »

gtehtjng mandatdryjinjunction -

1

{,ﬁitional_CGhsichfian

manﬂat&ry injunct isn far

fdr:my qénsidb;dtion.uis

uhéther_ther*ofen4"nt 'havejtight'io7carry ;uf cwns1ruct,

: A
: B . Co ,;,\\‘“
~?f ierrace flt s on the OXiqfinﬂ bUf]‘jnchauuMk

e
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i 26. In orde‘ to decide tﬁis question it i ncrrsuary

d;fucts Aamim1ed1y, defencs “ats

lé@d of threéfacres and 4 aunthds

'ifG and 7 were'yxner
. l‘ﬁ‘ T
f Yom aurvey No 39,

‘Higsa Wo 2/2wat Yo:an‘axane Pune,

- -x. e
- A -b ¥ .'
R Q! P

”ffA m1ftedly.f

S surplus 1and af,defendant§

S 6 anﬂ 7 and’wes therefore; under the ceiling Aﬁmi++edly
: : i iientered inted o e

dafend‘nts 6 and 7Vhaqadev~lopmvnt ao*eement with

S N, Ceshpande & Companyd*nd all of them SL#nq\1od a

\~. . s

scheme for wcaker aectiOn

WhiCh ‘
q[waé¥xempt'

ﬁass{TranSporotion Boute’and inc1ur1ve of

Vsurplus 1and of defendant a7 S Vu1k¢rni retained by

”f}defendant No.,6 LM Kulkaln., bt cvclvding the ared

Jtdeclared s surplus of def.ndent Nog6 L M, kulkarni

4

© i Y R R A5
et
-
.

: ¥ which was Qanded sver to I'ine ngusing and Ares

‘
H
. 3

[E IS
-~

v of ore the ¢ompetoent suthority




- ~

- P  ;' | - - |
Developmern‘t Boa‘rd ; “dmittcdly; ‘t‘wermf’t er S V Des“mn 18 _
& Company assicned develorment rights t» de’endh “t*‘1-§ é

and "efendant No,3 cot the plans anpx ove"!/ & copy >f which

B .- -
. P

',"15 ut ex‘ﬁ 71.. As per the awoproved plin, six Tui]'iin(,_s; :c*

R e TR

M fo

: «-cansist inaof ground plus 'rwo flmrs with frur flmr 4’1 t _

i
s

:.-per floor 1.e 12 ‘lz*ts per. buildlnn -i.,e, 72 _fla‘&s_ "_‘v;e\i'

Ry

‘posqession of the fle‘z
,ﬁﬂt\ﬂﬁdl LA o



- -

t hese 'two buildings‘to the p«cwcctlve ‘flet purch-sers,

Ahe
However, admittedlykpromotqr builder 1.e. defendrnts 1

~+0'H were*reluctant ta cxetut».thexﬂeed of conveyance

T e

1n favour of the plalntiff A%wi+tcdly some part of the

‘

suit land was accuired by Pune Hunicipal Corporation

for high’ capacity\mass traﬁsportation route , besides

shOpp;ng centre and area acquired

the area acquired for\

fﬁr n, P Road;'udmittedly aa 2l~4~90 by Circular Exh,87

1t\~as declared that the ‘and awners whose lands. vere

Qigh capaci1} mass tranbpori Lion route

;1Cqu;r

\:ould be entitled to qet dditional Y ST, in lieug -

»f the 1and acquired from them. Admittedly in perstance

L

of Such additional F S I, available, defeni nt Ho;?

,,pk,

who - has taken over the rinhts and 11abili*w of +he

. [
L] L.»’

L.

additgpnalaflbor-on existing‘buildiags at thefi_

site, As per ‘the c0py of 1 hé aoproveﬂ plan exhl S

N\ G
defendant No 2 was permi‘- ed to construct Yrentical

Ilﬂvs on the terrape of tie buildings and thereby

(s
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S e :

e was proposed aﬁﬁttional construction o‘ 3564 sq ft. ﬂn é
éach building-i e, 331,10 sc.mtrs §

prcposed constructlon wa

e carned 4> . . A L
i;“ﬁcCOrdiﬂg tojadvocste S,V Van. tier “he proparsed .»

"construction of,.er*ace flat ls bavrpﬁ 'y Section ?’afnt%

Maharasﬁtra OWnership Flut Act'.In this

L

regard‘h@_relfza N

s premibsible undrr the development

-
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i
R

- See7 "(l)Aftcr ‘the olans wnd> specific tions of the
pbuilding, as approved by the local &au a,rLty

as-aforesaid, are disclosed of furnished 10

.the . person who aaree {0 t-ake one or more. flats,

the oromater shall n>t make

(1) dﬂY alternatio 1inthe ctructures described

i o, therein in respect of the flat ar flats

SR “which are agree tn be taken, without
'“~”¢» ‘the previoua consont of- tkﬁt PErson,

(ii) anyf ltn*nations or a“ditiana 4in the

L structure “of the building withtut the
‘previous consent’ of all the persons-uho
'have agreod 19 take flats in such building.

s 30; ' Section V-A r:'ﬂs as.under.;-
"iemoval af d#u\t .—‘ r 1“9 remaval a° ’\v‘1 Ait is
nereby declared thi Cisuse (i1) of T ct ton (1) -
'Unstituted

having heen rctrocoecil\(ly
‘gection. b of. the Mahare gntra .
’Ule promot Lon of

A eculation of L
e % o aad" twarvfet)(mmen"mmnt)
ginafter: his, scctlon ref erred

'5“to we N the Amendm.nt Acf“) it shall be fecme
clavee (14) = A

%o ‘be effective’ ag AL the sai
‘-Aj‘suhstituted had been’ in force at all m- teria
~ times, an¢ the- expxession' ar comstrvct anvyg -
. aaditional, structur¢s in clause. (ii),nf ﬁ@?-
of sectim 7. as it existe hef‘Q,

of Section T

ﬁlsection (1) of
nf .the %mcndmpnt ct an the

e ommencement , &\
. ‘.‘expressionsrw , -d- and. comploted in A L
accordagce {th the plans and" spxcificctiﬁnvag aresad

nbtructfan

LT : ange in the ¢ g#
o Codn ub-section (2)° Pf =éction 7 shall, At ithstending,
RSN .anything. contained i1 this Act ox- in any acreement’ ES
ot in eny judcment jecrce preorder of any-court :
errred ”T”"é"**##~j uu%J‘3‘ELN;;%hpllrd in 3
“the construction of @ Yy T e =]
)4 structur€s cvnstrurter
a scheme 9T ornject o
sbte ining A

‘and-! any: unauth:xi dch

v,respect of.

a dditianal ;puildince
‘arto te constructc* under
‘of development-in the layoHut efter
. the apnroval of a Joean authiosrity in accordance i
?.with 4the building. r~1es ar building bye-laws O 5
"Development Contral dules made undrr any 1qw for .
the ti"e being in { rce,- f '

- s ] )
Bef oro amendment 1 !\ 7 re ;N;éfré' WnTas Ar €N st ruct

B

e

)
N
4
i
vy

.
PO
B PN
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) aﬁvxaﬂditional s+rurture in Section 7(1)(ii) a{ter tﬁp‘ﬂﬂ‘d

e
ok
IR AT P G P

bu:lding and before th+ wor&.W1th1nt the previaus cﬂnSPnt

-
LN
v

¥

32, This séctioan came up for interridictian and was

discussed in Falpita Incl.ve\ /s Kivag Dyil-ers, 1oa6 Ml g,

N

110. Tith recard 1o thestructurzl alterectinns, pripIs:tions

v

:g.~laid.down in Earq 34(§l.are a5 fo)laws- , g

i ey

="

oY o et Ty .‘A_qfv'u N i W S s e 5
Ty e wer

MThe cantr vcntion'Cﬁn‘eﬁnlafed An 3‘ftiﬂn'7
(1) ar 4n section 7(2) which includes 1*nr.f*ﬁn
in the structireiar the® ‘cnstruction of ad*i*iﬁndl
“structure is not coanfined to the- cvns\ructionjvf
‘the buildings only,” this“contravention may.extend
tothe - COﬂSLrLCtIOO ) any’ ‘additi-nal ‘structure
not - in the. original ‘plans and spe 1ficstions. as.
by the logal avuthority, “hus {f the -
plans” and specifications on the:b°s15
of whichthe ‘persons were persuaded to '
: ﬁurchyse the Tlats dlaC10364 that certain rreﬂsf”
”}wxll'be kept 3pen, it wHuld be ac clﬁﬂr cont ravent-;
lon?of t?e‘screements as well aés of 17w if’ the

yv‘q-w‘w RS0

S o e~ 41 o
i g N

structu es on those apen sn‘ces even with ‘He S
ction. of the Munic pal barporatl B

under- “this: orav1sian is in.relatisn to a buildina
erein the purchasers -of - the flats have taken’nx
o take flats, It wzs never~intende that this
rovision Hnle operate ‘even in respect of -
.construction of additional buildinoc according to
a:..scheme or project of. develOpment a‘ total. layaut
In“Kalpita Enclave Couoﬁorative Housing Saciety- Ltd
V. Kiran Builcer P, Ltd, 1986 I'h,L,J, ~110, The High
Court of Bombay has Hrld?that the ¢ ntravention Eo
contemplated in section (1) “7r 1n section 7(2) which y
fncludes-alterations.i the structure or construction
of ‘additional structures ds: notiiennf ined ta" the’” :
canstruction of the buil Mngs nnly and thig." | |
contravention may extend:toithe construction +f - ‘any
*441+10h11 structure nat {n’ the ~riginal mplan- ~n4g




'

nzf‘ﬁ- . . . .

?tibns as'épprOVedﬂbylthe 1acal authority, L
‘Such- aninterpretatinn ~f ~these provisions would

,specific

result*dnto~the.flat‘Du;phasersA%n ane building,
~objecting to the:additlgns;andgélterntL“ns being

made;inngny*otherﬁbuildings, althbugh such
_alterations and1additlonsareucOnsented 1n by the
“‘persons whd nave taken or whoavre tot ate fluls
'in_sgghﬁdther'bhildingsjbr,even if they =nre o
_,pﬁrmiséible,under'thexbuildingurules or building
" bye-laws:or DeveIOpment“Contrbl”Rules‘and are

-épprpveQLby,theleCal'auﬁhority,*This;wauld
ffurthérﬁiesultLintoﬁreta;djhg the growth of
COnstruqtion'Qf_buildings‘andJihcrwasinp the '
‘hdusingjstOCR,~I£Jtheﬁiota1~1gyout permits
construction of more suildings in accorda.ce
:;With‘thégbuildinQﬁrules;9r~bu1;ﬂing hye-lowrs OT
the Deveglopment Cantrilfﬂulosbmade.unﬁer any
law, for the time peind. in. force thore shhuld ‘
’ be‘no'impedimentvin ¢ mstruction of the o 7it ianal
buildings, While appr wving any nropoctls for
. construction of 2773t tonal buildines in 1ayout
- the Jocal authority.w  1l,. 09 dogbt, sec to it thet
41 556G rovided junder the. s
yeélaws;ofoeveIopmént“
ided, It is, therefnr

e

e,

L;proﬁpaédptnﬁamﬁnﬁwx}sﬁ,ji 1)(14) suvitably and
o _"alsb‘tp-maké_aﬁsuitablefpnqyiéion for. removal-of

espect. thereof Ly

:i34' { Th§;que$t1on‘Of}éfféttgqfv5gehdmeﬁt'Came’up £

..y consideration: n f£allowing w0 cases 3 » A\

“UCR30S.,

(Z)g?héﬁﬁdhatfajNégaﬁ:CO—Opéra{ive"ﬁs JSoc,Ltd, v,
; Mis:Yish:qm,Khimjif&f$oﬁ§;;1994(; Bom CR 444,

A : .5;_ :,:‘::“; = s N ; RN
(l)?Khatxirﬁuildgrsfv/5 Mohm¢d:Fartd'Khan 1992(%)Bom,

e = N—

I hav

S carefully gone Lhringn

, gonsiderédfthefargumehts?af 1eaﬁnéd ad@6c=¢hs for the

. B - - i a

o

partiesy
36, On Cé\?;‘-’}fl«,‘l'C?nsir‘éra’t‘:.of{ 1ti1s caystal clear that .

¥

in halp.ita. EnF1§V9 .\'/5 Kiram Ruilders case, it was held



. tHat the prohiiltion u/s 7 (l)(i) and 7(1)(11) 3f the
’?'haharGSutra Owershlp of rlat wssvf ner:tive-ctrtntvry

.

“lro‘tion on tHe nromoter builder ~nd he -ras bnungvtﬁjfﬂ;

.
TR

CCe Ty out the cwnstrucﬁion strictly‘ih‘agcérd§§¢ef§{£ﬁifh§

o .‘a

eement entered inta “‘th *he fl t aurthﬁscr§i$h;

2s -:appraved by the locen 2

uthority'365 $§ wéféiE§s'

;e“Owneréhip Flats.Act
: tlon

o develop the property stxc*ly 1n accardance
wwith: the agreements entered into with. the:
flat purchasers,?nd the plans ‘and’ 509c1£1cation‘

‘updn ‘the kasis ,whicht:he aqreements ‘are
‘entered into 

f(Z)The said prQVision, therofore, also bestows a
"'corresponding ‘right -upon the flat purchasers - ;
to compil, ;he discharge of .this nbligation .on '

the-promoter, ;

4

‘ ad {
yilder promofer ‘uad c*)mplr'ced the construc.t“.i.gnunf“")ﬁg _ﬁ,/’
A YLLA ]

e



: ‘-28-

RSN ‘bunding as per t‘\e approve“ fﬂan and 'h"”"af*" Wi S

:ftlin-nnding to canstruct ane rore builoing for. which

i

e :the plans were appravec‘ by 1he local ‘u‘f harity, towvever,

e T K]

ggtho flat purch sers from the first building raised

fobjectibn to the prﬁpased c'nst“uction af now o batld ing

?and it was held thut the prnmoter builder was not "

if

ntitled to cnnstruct neN btj]dinc evenﬁ}t\Nas pc'missib]e

: i

R
a7 '

the bye-l ws of the local

fL:un er the 1ay ﬁut and as pel

hﬂrity %s aéciian-7 (l)& t) Wi, apnllCH}le u-r\ to

e

purchaSvngwasfnecessary,

oy

con sén‘t of‘l’.he fla

as frbm the.

...0 ',,' ‘:,‘

. 38, 1‘rom the onject; andr@asona a5!¥°‘l

lamguage used in the amendm<nt to aection 7 znd in Sec io\

7.A it is crYstal clear;th't the Jeqislature Wen“‘d’\:

-t clear fheir intention by amendment that Section 7.

‘»hbu114ing and_the flut purch seﬁ'from 3ne building vere

?not entltled to object for construction of annther

buil inq 1f the praposed lay out plan and the

municipal bve laws wera permitting such: cwn@tructtpn

and the promoter builder wis goi%tng‘iﬁt pléns

K
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app:oved from the local_”u*Harity. It is neztinoni t) nwte

that as far 2s the ratin in Kalpita an]sré'v/s Firan Suilde

case With rcspeqt ta construciion of o ritianal styeetpre

in<the same tuildiag wag cocarned, {8 wis naat 't vaehadts i

disturbed by,the:amenﬂqui.

{ .

‘-f;?The facts in the nronmn* Ca<e é;q_yéfy;stﬁﬁiaf

'?”In vinw of the a“nve, in ‘my" view, the ﬁmﬂnﬁrwn'
,would not meke any” difference to the print -
-ipvolved in the present anpeal, If-in 2 oiven:

. ~case, the layout permits]the comstruction ~f- m&ie
,;buildinn ar buildings’ in '

. 4 ccartance with the.
“Building ules and E =1aws," {t.is prssitloe to
o say that there shhuld'be na. imnediment to the
ccons tructisn of addd ; l'builﬂino or bni]dﬁngs.
-Hhile, thercfore, in fven e: 5e, if Ane a plot =~

of land, bbl]ﬁiﬂqs A

: and -"B%" existed, which have
l:!;een ')cmmie., by 1‘19{_' ‘1at smers snd if a third

gy i srfsTe- sEER Recty




“the bdint*ihVSIQédfw5é'di{Eérent;.Ih“{he"ﬁr{d crse
- the ‘construct ton. of buildiag was complete snd thicre~
‘aftér;thé;pr@moigrﬁbﬁildprsgofysbmeﬁblans approved

fr5m t5éii§§ai¢§§fﬁDti§& fQIJ§5ﬁ$£fnéﬁion10f
Cthe decfeelof

- Section 7-A t he builder rirom>ter has Tright to construct § -

R

building “C" is being put up the question
w- uld be as to whether despite the third
building "C" being » rmissible in rpconrdance
with the Building lLules apd Bye«lows, conthe
flat owners in-Buillings A & B reise an .
-abjection, .1 iieed not, o into this < vinn
ip .this case since  am only conce.  “ilh the
sucstion of & leftace flat being constiuctaed
- .on an existing structure, In my view, in the
- > . facts of this case, the inscrtion of ccction
7-A the Amending Act 36 of 1986 would pot
make any difference to.the ratio of the jucdoment ’
_of Jshaoirdar, J, 1f, therefore, the plaintiffs
haVe ‘nbjectéd . to the terrace flat being conste
JIUCted,vin;myﬁVIewithe,Civil.Court viovld have
“jurisdiction to.entertain the-suit of the
.plaintiffs 3nd the plaintiffs would be entitled
'for‘an;injugption'prayed for?, : :

e 1

"Ih.THe Mowatta idneet ComOn,ilec,S59c, L+, Nfe ’ B 3

gs Vishrem Khimii'8:Sons 1994(1)Bom.C.R,444

oy
A}

P

additional building and.nbt additional flats on the = -
~xisting building. In the sajd case while confirming

e Y——— 7% T R

~the learned trial court His Lordship 8

‘heldfthétﬁjﬁ;vigw?dfﬁthé;amgndmentﬂto‘Scction 7(1) (i1

ahd;it.beiﬁéfie;rssbect{vefihfEperatioh/Snd iﬁbiau nf

-1 -~

ot

additional bu*’ldincj if the pr’jpf)sl(‘.é.‘ 1,39 Ayt ano
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“*‘- | o~

Eunicibal Dye—lnws permit such cmstructfon an4 Af the
S {st . fe |
local authority asproved anlan for cnstruction of 2721t iana

building,

* - .

42, This rulina can Lo casily fistincuished, In *he

present cose there is o oUz~‘ian 2 crns 1ruc< i o

N - ’ ";;t

a“%ltionol buil*inr. < he ﬂefcni nta intend i: * 1

J*her from ?ohatta ﬂbnar Cq-dn

e s e ooan el

3 ot

annroves the 1~n5'

L

"r

'LOVer,_ar above the exiqfinggbui]4inn

once +hn cwns*rnc*ion

iy

WU wifget mwu-mmw ok
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3 4 d
:‘l \L’
5 . )
2 3

o meT %hé apofbvéd‘blan (uiich were furn shie 'ty fhe

FRSY

flat purchnsers at the timg of mgreemenﬂ Is over,

b “43, Learneq_advocate Mr, A D Deahuande aToued that | § =
' ~the facts In Khatri Buil ers‘case are dif ferent from the

ipromoter buildcr haJ exh&ﬁSteé;tﬁéf@p?lelgﬁg,l. and -the

¢
i v ig‘:-! v

avnalable to Him qn txe ar und 1f

i

i eA»1t1ona1 F s i

However, His

vt

lease of withheld B S I

ot gt o, o

It is no doubt true 1Fnt

. . 4.,.-a-‘__.»—

e L s e e

ML e e 3 A o

;dditiopal F S I receiv

P, oy . e e

by The promoter builder in

of structures an the 1cnd of

_,:_-\‘ Ny

whcrras 1‘e prBV|aus cwnstructian of

'sfx builﬁino Nas only}oh f?e lahd of 4232‘5q.mtrs.

L e S . -

,E'Ange\'lér 'the la nguage us:d in Sectinn 7(-1) o) “’0 AC‘L

has nothing to 'dow With the eircu stances in Whi;ch




follows

’ofﬁr«q(iﬁ &

i

-

"After the olan and snecification 3f the
~roved by th l1acal auttority as

building as 29 :
re Aisclased nr furnghed t'o the perqﬁn ;'

who acrfos 13‘*rL ﬁne ar mare €1 tq anp hrﬁn\fer

shallnﬂt .tahﬁ. .o 6 ® oqo_o-

'\‘-'

‘were quitie different, Somed rey sentences cannot

reeya wifeet s - afutrm ok




~34-

be'pickeq up. from any ju gment to interpret the
Vsection.vlt is woll setiled 1“ t the authnrity is

tobe considered.,a-sr}ati 1 id down in the s:id

:a%-,. C. ¥

;rLlino w1th respect to the point 1nvvlved

a:aued;;considered ahd'd@cided~therein.- .

'-ej.!__"

.

'45;a' In the‘facts and (1rcums+ances the ratio .

) - 1aid down 1n Khatri Buzl der's rQée is. 5ixept1¥
e LT hencel g .
apolic :ble & dﬁhpld thot the T efendints cannot

i e TP CUOUL S

truction of a éﬁ:t anal

~

.resoective buildings.'

v S
CT . - ) :

:‘.E46.v an next question for my c)nsideraiion is

‘whether thnre Was such & cons ent rrantrd by the

.".\.' . N

-Axﬁi:Q:_flat purchaS”rs A C)py 2f one. af‘the such corcements

s *-

:fis at. exh 52, Clause-e 8~A an_3C1uu$e 16 reads

i as lelOWS :::';“ff ; f,v‘:'”

ITAIISFER: Nothinc contained in thls :

. agreement - shall" be cﬂnsfrued nar shall be nl
deemed ‘as a demise or transfer »f the h v
intprﬁst En the v-iﬁ Fl:t or gchedurled I~nd
oreany. portinn of  :he land ot building in

favour of the Flat HOlder or any ﬁiher ‘nerson,
what,opver

~The eonvenants ca.;alned in this acreerent »n the
nart of the flat »l”er'xlo.onfnrcenblc not oy




" acainstithe Flat Poldr‘ but in crse f his
. denise against ajl his hoi*s lor 1 renrcsens=
- tatives and :agasnst his iste Lowever, the o .
~convenants contained in THis ?rrrf”enf on the ..
part of the buil-ers are persﬁnul and are
enfirceabler only & cadn:t tho builfers and
aply by the Flat, Valder aad by ﬁ RN
‘.'t."‘ul : ~-v§ﬁ~ Cl( 5 wl 1( L
e Flw t- hol*cr o¥al]l ‘nve nn riebt 1o 1*&ns‘ﬂr.f
~asticn or. otherwice Jvel with tnv ~f *15 richt:
_.:Vr")nferred under thie ‘t’r.\i}fﬁ(‘n‘t ansoc e *!‘ 1"&!
_shall not be respinsible 37 couon iy
5n¢rt ﬁxcen_ato the Tltt ’blde‘.

athey

Neledey e

-‘-t-'“(e)ﬁ ‘conE 1&«::4 The buu»«m <4211 ho ¥e-li> hxe ‘
execute the™ fndividual. svle der* 5 canvey=“Ce ‘in
favour of the Flat tirlders bt tho builders may
exccute the sale deed dn'fzvour of the’ ‘gamoperatiy
Hausing: .Soclety or Company 2T Dwn4ﬁm*qium 2 th
case may be, in respect of-.the vhnle of “the land i
2nd bUTldEng " prov ided that at-the time 0‘ PVecu+i\e
-,w5tcﬁ ‘SaYe. deed “the: Bbuildexr st2ll be. entitled to..
-rescrve. f.or themse. ves richt for canstiruction ofa
carcae and ather structures, if =ny,a nd/or furthe
f199rs-on the Fu]ldinc whenever oermission. £t such
construction of cayace - structure ar flaor has be
‘nermis<ible as’ner the rélevant rules and reau ula 1995.;
”'ﬁona_Pun1c1pa1 uwrporatio

; Hcther kefore or af

——

Ch right ta'mé
S.02r ouf up aAﬂitlonal‘
: Da: nermitted. ]
ipal“Cor oratlon f:Pune =no ather competen
gthorities, Such ad itional structures. ‘and storeys
will' be the snle’ property: ofi 1He Buildérs whowi
be entitled -to’dispose it of £ in 2ny way -as- ‘the
choose and. the Flet Hylders. hereby cmsents to the
ame, The: agreemcnts with the Flzt Folder ond 21l the” b
‘purchasers of the Flz ts/SHﬁps/Caranes/P rking spaces/ ! &
Godowns in the s»id buoilding shall be subject -t2 the ‘,f
aforesaid rights of the! ‘Builde rs and the Tlst lolders .
“shall not he entiiled: to raine .any =batement -in_ the -
rice »f -the tenements’ ‘agreed -t be acquired by: him/herf
110 any compensction or: dipages an the ground. cof Ty
‘_convenicnce ‘of any of the. graundiuhatsoever.

e

LT




;-3Qa§h

P

véhsent taken heorein

P
P e

e e

is blanket cnn ent and rtlyinghon rqtlo laid down in

Ka‘1~\1+a Enrlmm \je Mran Buil"&“q 39«“3"’ bihalal.dll

nd Nina n;;"]La \, /s N /f Vr ws .' 1”84 u)bw_.,, 2505,

e

3

W3S aroued that 1t is no onsent as Cﬁntemplatnﬁ in

Sec, 7(1)(ii) of 1he~Act On careful veading a1l these

“cla uges, 1‘ f‘fmd that thi‘ is mxﬂﬁnde@! a blankm

fconsep{,”ln'these lauses, it has noi been anywhere

ted as td how many flsr ¢on he ~onstructer by o

»natructeﬂ hy the

as " .) what w mld be

the ¢om. Lruct ian

the rqqtrictions as to. Tnb right of

sted that

of a*ditionél flats. Fox -xample, it is nat”

‘builner promo»er wquld bo entitled 1o construsl -

. 1

Aditional flats in rrsprct of the‘xddi+lonal

advf)cate Mr, A A Deshpc n %e, t“xe reloase crithheld

Fal on account of acnuisition nf lan* fa1 H et

Mass 2
T
ancuage veed in Clause A

Caoacity'frenspor*ation f.yute, The L

p .
g and- ‘6 F's is ceﬁaan]y ov"‘r:tinr unge stricted and

v

un}imifed paw@rs ta the puilder or prognter 10




R N - o -37-
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